government arising under the disputes clause to the government's arbitration machinery. 4 The disputes clause further provides that administrative determinations of fact are final unless a court of competent jurisdiction finds that certain limited standards of fairness have been violated.
In considering cases arising under the disputes clause, the courts have sometimes been presented with conflicting considerations of fairness and statutorily-prescribed finality. 5 The administrative procedure for resolving contract disputes is generally regarded by commentators as favoring the government at the expense of complete fairness to the contractor. 6 Nevertheless, courts are restricted from redressing this imbalance by the finality provisions of the Wunderlich Act, 7 which prescribe limited standards by which a court may review an administrative decision. In an attempt to make the contractor more equal with the government, the Supreme Court, in S & E Contractors, Inc. v. United States," recently interpreted the finality policy of the Wunderlich Act as prohibiting even indirect judicial challenge by the government to any part of its own administrative determination. 9 The broad language of this decision can be read as making the contractor more than equal in court by preventing the government from challenging any part of the administrative decision even when a contractor initiates judicial review of a partially favorable administrative determination rendered under a disputes clause.'" However, in the 1974 decision of Roscoe-Ajax Construction Co. v. United States," the Court of Claims rejected such an interpretation of S & E Contractors and held that, in certain limited situations, the government has the right to assert a counterclaim when the contractor initiates judicial review of an administrative decision partially favorable to him.: 2 4. " [A] ny dispute concerning a question of fact arising under the contract shall be decided in the first instance by the contracting officer, with the right of the contractor to appeal to the head of the contracting agency or his designated representative, which in practice usually means a board of contract appeals." Pasley 2. See also Schultz, Wunderlich Revisited: New Limits on Judicial Review of Administrative Determination of Government Contract Disputes, 29 LAw & CoNTEmP. PROB. 115, 115-16 (1964) .
See
Wunderlich Act, 41 U.S.C. § § 321-22 (1970) , the text of which is set forth in note 20 infra.
6. See note 67 infra and accompanying text. 7. 41 U.S.C. § § 321-22 (1970 [ Vol. 1975:457 GOVERNMENT CONTRACTS This Note will discuss and critically evaluate the conditions that the Roscoe-Ajax opinion laid down for permitting government counterclaims. The court's guidelines will be analyzed in terms of the often conflicting policies of finality of administrative decision-making and fairness to both the contractor and the government. Initially, the standards for judicial review of disputes clause determinations as they have developed over the years will be briefly set forth. Then the Supreme Court's interpretation of the present judicial review standard will be examined for its effect on the right of the government to challenge its own administrative disputes decision. Finally, recent decisions of the Court of Claims considering the right of the government to challenge any part of the administrative decision in a contractor-initiated judicial appeal will be discussed and critically evaluated.
DEVELOPMENT OF THE STANDARDS FOR REVIEW
Traditionally, the Supreme Court had taken a liberal view of the authority which the pre-Wunderlich Act disputes clause vested in administrative decision-makers to resolve questions falling within its purview. 13 Until the early 1950's, it could be stated as an "established
See Note, Government Contracts: Court of Claims Circumvents Bianchi's Prohibition of De Novo Review by Narrow Interpretation of Disputes Clause, 1965 DUKE L.J. 654, 656.
In its initial confrontation with a disputes clause, the Supreme Court in Kihlberg v. United States, 97 U.S. 398 (1878) , upheld the validity of a provision vesting final authority in a government quartermaster to fix distances not clearly specified in the contract on the basis of which the private contractor was to be paid for his transportation costs. The Court then enunciated, albeit in dictum, the standard of judicial review which formed the basis for the decision of subsequent disputes cases in the federal courts: "[I]n the absence of fraud or such gross mistake as would necessarily imply bad faith, or a failure to exercise an honest judgment, -his action in the premises is conclusive upon the appellant [contractor] [Vol. 1975:457 principle of law" that factual determinations under disputes clause procedures were binding "upon both the Government and the contractor" in the absence of "fraud, gross error or arbitrariness . . . amounting to bad faith" if there was "substantial evidence to support such findings,"' 1 4 while decisions on questions of law would not be given such Wunderlich, the Court held that, absent a showing of fraud, narrowly defined as "conscious wrongdoing, an intention to cheat or be dishonest," by a contracting officer or a board of contract appeals, the mere finding that a decision was arbitrary, capricious, or grossly erroneous was insufficient to overturn its finality.' 9 Congress responded to this drastic reduction in the standard of judicial review by enacting the Wunderlich Act.
2 0 This Act provides that S. 457 (1950) . In Moorman, the contractor entered into a contract with the government to grade the site of a proposed aircraft assembly plant. The dispute arose over whether the contractor was required to grade a certain taxiway, which was shown in the drawings which constituted a part of the contract, but which was not located within the plant site as described in the specifications. The contractor graded the taxiway and its claim for additional compensation was rejected by the contracting officer and the Secretary of War. The Court of Claims awarded a money judgment for the contractor but the Supreme Court reversed and reinstated the Secretary's decision. Moorman v. United States, 82 F. Supp. 1010 (Ct. Cl. 1949 ), rev'd, 338 U.S. 457 (1950 ). 17. 342 U.S. 98 (1951 . In Wunderlich, several disputes arose under a contract providing for the construction of a dam. The Court of Claims set aside the decision of the department head, the Secretary of the Interior, but the Supreme Court reversed and reinstated the departmental decision. Wunderlich v. United States, 117 Ct. Cl. 92 (1950), rev'd, 342 U.S. 98 (1951) .
18. 338 U.S. at 462-63. 19. 342 U.S. at 100. In addition to eliminating several review criteria, the Court's narrow definition of fraud also introduced elements of intent which had not been regarded as essential in prior cases. Those cases took the position that "no question of personal animosity or calculated bias, prejudice or actual dishonesty is necessarily involved in an ultimate finding of implied bad faith." See Needles v. United States, 101 Ct. Cl. 535, 602 (1944) .
20. 41 U.S.C. § § 321-22 (1970 [Vol. 1975:457 broader review criteria which were applied in government contract disputes cases prior to the 151, 157 (1972) . This transformation has led two critical commentators to argue that the system of use of Commissioners in contract appeal cases is outmoded. A Commissioner's role in American jurisprudence has traditionally been like that of a master, that is to hear evidence and to draft findings of fact and recommended decisions on the basis of the evidence heard for later consideration by judges. In the vast majority of contract cases coming to the court today, there is no evidence to hear but only a cold administrative record to legally review.
The continuation of the use of Commissioners in contract cases strongly suggests that the court has not yet clearly perceived nor accepted its role as an appellate rather than trial court in this area.... § 2071 (1970) , has been exercised to delineate its practices and procedures. Chapter XV of the Rules of the Court of Claims governs Wunderlich Act review of administrative disputes clause determinations, although it is clear that this chapter is intended to supplement, rather than supplant, the other rules of the court. See C. CL. R. 161; Anthony & White, supra, at 297.
The Court of Claims' refusal to recognize its role as an appellate court reviewing only the record in Wunderlich Act cases has led to some confusion over terminology. Thus, the court, in reviewing an administrative record, still utilizes terms more appropriately applied to de novo review such as "summary judgment" and "counterclaim." Although it is realized that these terms are anomalous in appellate-type review proceedings, in order not to add to the confusion most commentators have utilized these misapplied terms when discussing the Court of Claims. This Note will conform to that convention. were equally binding on both parties to the contract. 25 The plain language of the Wunderlich Act applies to "any such decision," not merely those unfavorable to contractors. 26 Pa. 1951) . In Leeds & Northrup, the contractor brought an action for summary judgment in a district court to recover an amount awarded to it by the Bureau of Supplies and Accounts under a contract disputes procedure. The government counterclaimed and refused to pay the award, claiming a set-off for an earlier award under a previous contract allegedly made and paid by mistake. The court granted summary judgment for the contractor as to its claim and as to the portion of the government's counterclaim which only the GAO believed was paid incorrectly under the previous contract but denied summary judgment for the contractor as to that portion of the government's counterclaim which both the GAO and the Navy thought should not have been awarded under the earlier contract. Id. at 1003.
26. 41 U.S.C. § 321 (1970). The Act is quoted in full in note 20 supra. "The language of this provision makes no reference or qualification as to who may seek judicial review; rather, it deals with the scope of judicial review, and it states a general rule which applies to 'any' administrative decision made pursuant to a government contract ."
48 NoT DAm LA.. 483, 491 (1972) . In his dissent to the S & E Contractors decision, Justice Brennan said: "It is impossible to read the plain words of this statute as directing that judicial review is available only for disputes decisions unfavorable to contractors. Indeed, the language is so clear that there should be no need to search through the legislative history for a contrary meaning. That history, in any event, demonstrates that the Act means exactly what it says." 406 U.S. at 58. A substantial portion of this dissent and an appendix to it are devoted to an analysis of the legislative history of the Wunderlich Act. Id. at 47-60, 69-90. The concurring opinion written by Justice Blackmun found this legislative history "decidedly ambiguous at best" on this issue, id. at 22, and the majority also adopted this position, id. at 13 n.9.
27. The Tucker Act, 28 U.S.C. clause making administrative decisions completely final and makes no exception for decisions sustaining the contractor. 80 However, this position was repudiated by the Supreme Court in S & E Contractors. In that case, the contractor sought payment of a favorable award made by the contracting agency, the Atomic Energy Commission (AEC), under a disputes clause in a contract which called for the construction of a testing facility. The AEC subsequently refused to pay the award after the Comptroller General reviewed the AEC proceedings and concluded the payment voucher could not be certified. The contractor asserted the finality of the AEC's disputes decision against the Department of Justice, which defended the suit on the ground that the AEC's decision was not supported by substantial evidence and was erroneous as a matter of law. 81 Relying upon precedent, 8 2 the Court of Claims sanctioned the indirect invocation of judicial review by the government's withholding of the award, stating "the government has the right to the same extent as the contractor to seek judicial review of an unfavorable administrative decision on a contract claim." 3 3 Reversing in an opinion written by Mr. Justice Douglas, the Supreme Court, without distinguishing between questions of law and questions of fact, 8 4 held that an agency's disputes clause determination is binding on the government, absent fraud on the part of the contractor, 35 that neither the disputes clause nor the Wunderlich Act empowered review of the AEC's decision by the General Accounting Office,3 and that the Wunderlich Act does not give the Department of Justice the right to appeal an administrative disputes decision. 87 As the rationale for its decision, the Court looked to the general policy underlying the disputes clause and found it was "intended, absent fraud or bad faith, to provide a quick and efficient administrative remedy [Vol. 1975:457 and to avoid 'vexatious and expensive and, to the contractor oftentimes, ruinious litigation.' "38
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Further, the majority noted that the committee reports accompanying the Wunderlich Act indicated that limited "judicial review was provided so that contractors would not inflate their bids to take into account the uncertainties of administrative action" and that this goal would be defeated if outside agencies such as the GAO or Department of Justice were allowed to intervene in the disputes process. 3 9 Characterizing the S & E situation as one of agency intermeddling, however, the Court left open the possibility that finality of a disputes decision could be avoided by repudiation on the merits by the contracting agency making the initial award, as contrasted with review by an outside agency.
40
THR COUNTERCLAIM PROBLEM While barring the government from obtaining judicial review of adverse agency disputes decisions either directly by bringing suit or indirectly by refusing to pay a board award, S & E Contractors did not explicitly explore the right of the government to counterclaim when a private contractor seeks judicial review of a partially favorable administrative determination. Although the majority in S & E Contractdrs was obviously concerned with the problem of the finality of agency disputes decisions, its reasoning in this regard was also influenced by the unfairness of one agency reversing a determination, favorable to a contractor, made by another agency. Subsequently, the Court of Claims has grappled with S & E Contractors' finality and fairness policies in deciding several cases which have not involved the additional factor of outside agency interference.
Dynalectron Corp. v . 1973) , the contractor asserted that it was entitled to allocate certain state and local taxes assessed on its property to the cost of performing the contract while the government counterclaimed with respect to other taxes which had previously been found allocable to the government by the ASBCA. The trial commissioner's preliminary report cited S & E Contractors as standing for the proposition that a court is unable to review in any way an agency disputes decision favorable to a contractor, but the Court of Claims deemed it unnecessary to resolve that controversy. Id. at 856. Instead, the court unanimously concluded that the government had stated no case on the merits against the board decision and avoided resolving the uncertainties of the counterclaim problem inherent in the Wunderlich Act and the S & E Contractors decision. Id.
Another method of avoiding the counterclaim was employed in a 1974 case, SeaLand Serv., Inc. v. United States, 493 F.2d 1357 (Ct. Cl. 1974 ), cert. denied, 95 S. Ct. 69 (U.S. Oct. 15, 1974 . There, the dispute centered on the exchange of three vessels owned by Sea-Land for three vessels owned by the government pursuant to a contract under the Vessel Exchange Act, 46 U.S.C. § 1160(i) (1970) . Sea-Lahd brought a Wunderlich suit in the Court of Claims challenging the values assigned to the ships by the contracting officer, which had been upheld by the Assistant Secretary of Commerce for Maritime Affairs. The government asserted a compulsory counterclaim under Court of Claims Rule 40(a) for an amount representing the plaintiff's alleged liability for certain repairs to the ships under a separate use agreement which chartered the vessels traded by Sea-Land back to it while the vessels traded by the government were being converted into container ships. Although the counterclaim was challenged by the contractor, the court did not consider it on its merits because under the logic of the Anthony Grace decision, United States v. Anthony Grace & Sons, Inc., 384 U.S. 424 (1966) (discussed in note 23 supra), the issues presented by it should have been before the administrative agency for initial consideration, and therefore judicial proceed-that when a government contractor seeks judicial review under Wunderlich Act standards of a partially favorable Armed Services Board of Contract Appeals (ASBCA) determination of a contractual dispute, the government may assert counterclaims with respect to those portions of the Board's decision which constitute part of the same dispute which was brought by the plaintiff contractor. 46 In that case, a government procurement contract between RoscoeAjax and the Army Corps of Engineers provided for the construction of fifty-six missile launcher shelters. Roscoe-Ajax entered into a subcontract for the installation of roof-and-door-opening mechanisms on the shelters. Numerous difficulties arose in the completion of this phase of the project, and several modifications ordered by the government were incorporated into the contract and subcontract in the course of its performance. The contract contained a disputes clause which provided for three levels of administrative determination and review of the amount due Roscoe-Ajax as a result of any modifications directed by the government in the performance of the contract. 47 In seeking judicial review of the ASBCA decision in the Court 1974) . Dissatisfied with the amount of this award, Roscoe-Ajax pursued the second stage of the administrative process established in the disputes clause by appealing to the Corps of Engineers Board of Contract Appeals. Although the Engineer Board determined that Roscoe-Ajax was unable to prove its entitlement to the full amount awarded by the contracting officer, the board affirmed the contracting officer's award as equitable in light of the lack of definite proof of certain costs. See 18 CCH Cont. Cas. F. f 82,224, at 87,476. Still dissatisfied, Roscoe-Ajax appealed to the ASBCA, where a de novo hearing was held, and the government filed a counterclaim asserting it was entitled to recover certain overpayments from the contractor. 71-1 CCH Bd. Cont. App. Dec.
8828, at 41,036. The counterclaim arose out of the discrepancy between the contracting officer's award and the Engineer Board's finding on the amount the contractor was able to prove it was owed, and the ASBCA entered a money judgment allowing the government partial recovery of the amount for which it counterclaimed. Id. at 41,060.
48. 409 F.2d at 641. The specific objections were that two modifications ordered
Vol. 1975:4571
The government, seeking a larger overpayment recovery than that awarded to it by the ASBCA, filed a counterclaim which sought a recomputation of the quantum of equitable adjustments allowable to the contractor for the individual changes in performance. any other determination. The court rejected this "decision standard" because the joinder and docketing of issues in a single administrative proceeding often depends upon irrelevant factors, such as the time at which claims arise or the order in which they are decided by the contracting officer, and it would be "inimical to a fair and rational disputes procedure to leave the important question of absolute finality solely to by the contracting officer were independent increases in the contract price and not partial payments of the amount found due on various changes by the ASBCA and therefore that the government audit incorrectly totalled the sums due the contractor. Id. at 641-42. The Court of Claims regarded this as an attempt to have part of the increased costs included in the final disputes award twice and denied this double recovery. Id. at 642. 49. Id. at 648-49. In addition, the government contended that the board committed a legal error by considering a claim designated item W in making its findings and that it was also error for the board to deny the government interest of six percent on the overpayment. Id. at 648 n.14. The Corps of Engineers contested Roscoe-Ajax's entitlement in the de novo proceeding before the ASBCA because this claim (item W) was never presented to the contracting officer. It involved the cost of preparing a detailed engineering study undertaken to rebut allegations by the contracting officer that certain hydraulic components used in the roof-opening mechanisms did not meet government specifications. 71-1 CCH Bd. Cont. App. Dec. 8828, at 41,053.
50. 499 F.2d at 643. The case came before the Court of Claims on cross-motions for summary judgment and was referred to a trial commissioner for a preliminary report. In some ways presaging the decision of the court, the Trial Commissioner concluded that "[hiaving no right to seek judicial review . .. in its own right, the defendant should not be permitted to use plaintiff's petition as a vehicle by which to obtain judicial review of factual determinations wholly unrelated to the errors assigned by the plaintiff." 18 CCH Cont. Cas. F. 82, 224, at 87, 477 (emphasis added) . [Vol. 1975:457 such chance (or tactical) elements." 51 Further, the court recognized that adoption of such an all-encompassing waiver of immunity from government claims could lead to precisely the type of vexatious and potentially ruinous litigation S & E Contractors aimed at preventing.
2
Conversely, Roscoe-Ajax proposed that every administrative finding or determination accepted by the contractor should be final against the government. The court repudiated this "finding standard" by stating that
[s]uch one-sidedness runs against the grain. Where there is but a single integral dispute, it is discriminatory to allow one party to take unchallengeable advantage of all elements in the administrative decision which are favorable to his position while putting the other side to the test of supporting all the aspects favorable to it. A concern for striking a fair balance. . . was prominent in the prevailing S & E opinions. 5 3
After rejecting these extreme positions, the court discussed what it perceived to be "the principle at the heart of S & E Contractorsthe full acceptance by that contractor of the. . . resolution of its dispute with the [government], so that the particular dispute was wholly ended." 54 Designating its criterion as the "dispute standard," in contrast to the "decision" and "finding" standards of the respective parties, the court characterized its task as one of defining the particular dispute involved and determining whether the contractor had accepted the administrative resolution of that dispute or whether it was being kept alive by him in court. If a specific dispute is no longer alive because the contractor is satisfied, the court would not allow the government to challenge it by way of counterclaim if the contractor chose to litigate some other dispute, even if both disputes arose under the same agreement or were resolved in the same board decision. 5 The majority conceded that defining the bounds of a single dispute is a difficult task no less elusive than delineating a "claim" for purposes of applying res judicata or other principles hinging on such a determination. In attempting to enunciate such a definition, the court stated that "Etihis concept of the 'same dispute' . . . encom- passes, in general, those aspects of a controversy which are so related to one another that they form parts of a whole and ought to be decided together." 5 0 While the court went on to spell out a two-prong test of what constitutes a dispute, centering on (1) the treatment of the matter by the parties and the ASBCA, and (2) the legal, logical, and practical relationships among the issues involved, it also cautioned that neither of these components is dispositive. 57. 499 1.2d at 647-48. The majority opinion applied its two-pronged dispute standard to the facts in Roscoe-Ajax in the following manner. Since the contractor challenged only the computational methods of the ASBCA, a legal issue, while the first part of the government's counterclaim sought to reopen factual findings as to the amount awarded for a certain modification and the assignment of a fifteen percent overhead rate to the subcontractor, the court found that separate disputes were involved, and thus the government could not raise that portion of the counterclaim. Id. at 649. "It is as if the plaintiff, accepting all the individual amounts, were merely claiming that the Board made a mathematical error in adding up these individual amounts, and the defendant took that as its cue for asking the court for reexamination of the underlying factual determinations of all the individual costs." Id.
A second aspect of the government's challenge was the contention that the board committed legal error by considering a claim designated item W in assessing the award. See note 49 supra. Again the court found separate disputes, but went on to resolve the question on the merits, observing that "[i]n some instances, it may be easier to decide against the defendant on the merits than to wrestle initially with the problem of whether the counterclaim is maintainable at all." Id. at 650 n.17. Here the court found that the government failed to object to the introduction of this matter at the hearings before the Engineer Board and the ASBCA and thereby waived its right to do so later.
The third element of the government's counterclaim asserted its entitlement to six percent interest on the overpayment recovery awarded to it by the ASBCA. As to this aspect of the counterclaim, the court found a single dispute vis-i-vis the plaintiff's computational objection, but ruled against the government on the merits because it had initially supported use of the accounting method which led to the overpayment and therefore was in no position as a matter of fairness to demand interest on its overpayment.
Id. at 650.
In Northland Camps, Inc. v. United States, 499 F.2d 658 (Ct. Cl. 1974), a companion case to Roscoe-Ajax, the Court of Claims again applied the dispute standard. Northland Camps sought Wunderlich Act review of an ASBCA decision that it was liable for the cost of repairing certain electrical defects in air conditioners it had supplied for government trailer-type housing, and the government counterclaimed, challenging the board's refusal to also grant it the cost of adding front baffle plates and side windshields to the air conditioners. The plaintiff then moved to dismiss the counterclaim. The opinion, which confined itself to applying the guidelines set forth in Roscoe-Ajax, held that both claims were "integral parts of the same contract dispute and should be decided together." Id. at 659. The court found it "hard to envisage a closer physical connection and interrelationship," id., and noted that the board treated both demands "as part of the same fabric," id. at 660. Moreover, Northland's petition expressly raised two issues -whether it was responsible for design of the trailers and whether any of the defects in the air conditioners were latent-which involved legal and factual considerations com-
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Judge Nichols, dissenting from that part of the majority opinion which dismissed the government's counterclaim, noted that the majority's standard would produce more expense, delay, and uncertainty in the already complex area of Wunderlich Act litigation and that its application would require a thorough and detailed knowledge of the particular facts of each case. After reviewing the precedent in the area, Judge Nichols suggested what he viewed as a more fruitful approach which would delineate a dispute by ascertaining the items the parties would normally trade off in the negotiation process. 5 8 ANALYSIS OF THE Roscoe-Ajax "DIsPUTE" STANDARD Although the Tucker Act, the basic jurisdictional provision empowering the Court of Claims to hear contractor-initiated government contract cases, permits counterclaims, 59 the real question is whether the S & E Contractors interpretation of the Wunderlich Act makes agency decisions so final as applied against the government as to preclude counterclaims when the private contractor judicially appeals a portion of an administrative disputes determination.
As stated by the Supreme Court in S & E Contractors, the primary purpose of the disputes clause in government contracts is to eliminate vexatious, expensive litigation which could be potentially ruinous to the contractor.
Although Roscoe-Ajax may invite vexatious counterclaims by the government, it will do so only within the presumably narrow bounds of a single dispute which a contractor has decided to raise. Moreover, the dispute standard and the limited counterclaim it permits may have the beneficial effect of discouraging frivolous litigation by contractors who would have little but the costs of litigation to lose if the government were bound by all administrative decisions favorable to the contractor and were not permitted to challenge anything by way of counterclaim. 6 1 mon to both the claim and the counterclaim. Since a single unresolved dispute was involved, the court found the government was entitled to pursue its counterclaim and denied the contractor's motion to dismiss, returning the case to the Trial Commissioner for further proceedings. 
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The most convincing argument against allowing government counterclaims regarding board of contract appeals decisions adverse to the government is that the government should not be able to contest what is, in effect, its own decision. 62 Of course, this argument assumes that when the board announces a decision favorable to the contractor, an agreement has been reached and a dispute no longer exists. Certainly it would seem that some area of dispute could be said to be still alive if the contractor invoked judicial review of part of that decision, thereby rejecting at least some part of the government's settlement offer. From this perspective, the dispute standard set forth in RoscoeAjax seems quite proper and in harmony with the other policies espoused in S & E Contractors. That is, a unitary notion of government would be preserved, and the contractor would not be forced to present his claims before several agencies in order to obtain justice since he would be seeking judicial review voluntarily and the possibility of a limited government counterclaim presumably would not inject the same uncertainties and motivation for inflating bids as might additional challenges by different parts of the bureaucracy. 8 In discussing the potential cost to taxpayers which could result from the S & E Contractors decision and the need to balance the interests of both parties to a government contract, Mr. Justice Brennan's dissenting opinion in S & E Contractors properly interjected a consideration seemingly overlooked by the majority in that case-the fairness of the decision to the government. 64 Although the concurring opinion in the case emphasized that the rights of the government are adequately protected in the disputes process, 65 not all commentators have agreed. 63. See text accompanying note 39 supra. There would be no forced imposition of an additional tier of federal review which the Court found objectionable in S & E Contractors, 406 U.S. at 4, since the contractor would be invoking judicial review by his own choice. It is important to note that in Roscoe-Ajax there was lacking the element of outside agency intermeddling, which the dissent in the S & E decision properly characterized as the majority's bete noire. Id. at 62 (Brennan, I., dissenting).
64. Justice Brennan's dissent in S & E Contractors saw the majority position as destroying the former balance between government and contractor, see id. at 31, at a potential cost to taxpayers of "countless millions," id. at 60. But see Pasley 35-36, where it is argued that Justice Brennan's characterization is exaggerated and that the practical impact of S & E Contractors will not be very great.
65. The issue is not whether advantage is or is not to be taken of the Government. Of course, the Government's rights are to be protected. That protection, however, is afforded by the nature and workings of the contract disputes system, by its emphasis on expeditious performance and getting the job done, and by the presence of the contracting officer and the agency. . . . 406 U.S. at 23 (Blackmun, J., concurring). 66. Regardless of the philosophical and legal arguments that have been made [Vol. 1975:457 Even conceding that "there is a general feeling among contractors that the contractor's unilateral right of appeal serves to 'even up' a dispute process that would otherwise be unduly loaded in favor of the government," ' 7 it can be argued that S & E Contractors reinstated the kind of nonreviewability the Wunderlich Act sought to avoid, at least with regard to disputes decisions favoring the contractor. 6 8 Thus, the S & E Contractors decision "can be criticized as failing to Vive the Government its 'day in court,' especially on questions of law, and as inconsistent with precedent, with the theory of suits under the Tucker Act, and with the language of the Wunderlich Act." '69 In Roscoe-Ajax, the Court of Claims appeared to be moving toward remedying this problem by allowing judicial review of administrative disputes decisions adverse in support of the contractor-only appeal system, it must be admitted that it is inherently unfair [to the government] since the system itself exerts a tremendous pressure on the boards in the direction of decisions that will not be upset on appeal, namely, deciding for the only party having a right of appeal-the contractor. ..
The court has... not been dealing with anything like a balanced or normal selection of appellate problems but has been considering the 'rejects' of a generally contractor and settlement-oriented system. Considered in this light, the Government should prevail in far more of the court's decision than it does. (1974) , the contractor bears the financial burden of continuing performance in the face of changes or difficulties, 48 NoTRE DAM LAw. 483, 488 (1972) , the "virtually unlimited ability of the government to litigate," Gantt, A Critique of the Disputes Resolution Recommendations, 42 Gno. WASH. L. REv. 288, 295 (1974) There are obviously competing interests in this area-the government seeks timely and proper performance of the contract at the least cost to the taxpayer, while the contractor seeks assurance of fair compensation for bearing the burden of government-directed changesand a balancing of these interests is clearly necessary. While a government contract should not be regarded as "a license for warfare" and the savings to contractors who know that they will not have to function in a hostile and litigious setting will be reflected in more competitive bids from qualified contractors, 71 it can be argued that a contractor who is inherently favored in litigation will be "encouraged to try to drive harder bargains with the Government. ' 72 Obviously, this is an area where the public interest should not be ignored in striking a balance, and in a search for this balance the dispute standard adopted in RoscoeAjax, allowing limited counterclaims by the government, is preferable to a "finding standard" precluding all government counterclaims, 73 a position which would jeopardize the public interest by allowing the contractor to risk nothing but the cost of litigation in coming to court, as well as a "decision standard" permitting all counterclaims, 74 a position which would tip the scales too far in the other direction by allowing the kind of vexatious government challenges S & E Contractors sought to preclude. Moreover, permitting a limited government counterclaim might protect the contractor from unbalanced appeals board decisions. If the board of contract appeals realized that the contractor could appeal all unfavorable administrative determinations, while favorable decisions by the board would remain sacrosanct, whenever the board decided that the contractor should lose on the merits it might steamroll the opinion by deleting any intermediate findings favoring the contractor in a decision ultimately unfavorable to him.
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Perhaps the greatest virtue of the dispute standard formulated in Roscoe-Ajax is its flexibility; the court was admirably unwilling to opt for a mechanistic test in a highly complex area of law where a decision should hinge on the facts of each particular case. Counterbalancing this, however, are the problems inherent in applying such a vague standard, which were effectively exposed by Judge Nichols' dissent in Roscoe-Ajax. 70 Perhaps the greatest of these is the familiarity with the peculiar facts of each case that will be required to delineate what falls within the boundaries of a single dispute. In Wunderlich Act cases, review is limited to the administrative record 77 and it is arguable that the court will not be able to gain the degree of factual intimacy with the case necessary to apply the dispute test. Unfortunately, however, it seems fair to say that Judge Nichols' suggestion that disputes be defined in terms of the perceptions of the parties as they engage in the negotiation process would entail no less complexity and uncertainty than the majority's position, at least if it would truly require probing the relationships perceived in the minds of the parties. 7 Further, the same type of factual familiarity as that required by the majority's dispute standard is presumably involved in deciding whether to give res judicata effect to administrative disputes findings in separate judicial proceedings for breaches of contract which do not fall within the disputes clause and are therefore not subject to administrative resolution-a problem often faced by the Court of Claims.7 9 Another criticism, implicit in Judge Bennett's concurring opinion in Roscoe-Ajax, is that in many instances it presumably would be less time-consuming simply to decide the case on the merits.
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As suggested by Judge Bennett, such judicial decisions on the merits, as contrasted with those that become entangled with the court's right to entertain the claim, serve as a deterrent to unnecessary litigation, as a guide [o]ccasionally courts have used language to the effect that res judicata principles do not apply to administrative proceedings, but such language is certainly too broad. When an administrative agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate, the courts have not hesitated to apply res judicata to enforce repose. Id. at 421-22. In determining what constitutes a "claim" for res judicata purposes "the rule stresses the transaction or occurrence as the subject matter of a claim rather than the legal rights arising therefrom. . . . The term 'claim' is used to denote the aggregate of operative facts which give rise to a right enforceable in the courts. Vol. 1975:457] to agency officials in dealing with claims at lower levels, and as an incentive to the settlement of cases even after they have been taken to court. 8 ' However, in some cases, new factual issues could be raised by a government counterclaim which would require a remand to the board of contract appeals for initial determination, 8 " and thereby result in precisely the type of vexatious and potentially ruinous delay the disputes clause aims at preventing.
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Although the Roscoe-Ajax formulation of the dispute standard arguably achieves a proper balance of fairness between the government and the contractor, a literal reading of the standard does so at the expense of the finality provisions of the Wunderlich Act. Under that Act, administrative determinations of fact are final unless certain limited standards are met, while such determinations of law are not final and are judicially reviewable without restriction. 84 While the demarcation between questions of law and questions of fact is especially hazy in government contract disputes, 85 the Wunderlich Act nevertheless mandates that that difficult determination be made. If the dispute standard is read literally to open up government counterclaims on questions of fact which are part of the same dispute as the contractor's challenge on a pure question of law, the Roscoe-Ajax formulation inappropriately penalizes the contractor for exercising this right of review granted to him without restriction by the Wunderlich Act. Thus, if the dispute standard is to achieve legitimacy, it must be read so as to permit government counterclaims as to questions of fact only when the contractor also seeks judicial review of an administrative determination of 86. Although the Roscoe-Ajax court used a broadly-worded formulation, it may in application have recognized the fact-law limitation inherent in any Wunderlich Act review case. For instance, in applying the dispute standard to the government's counterclaim as to certain administrative factual determinations where the contractor sought review in the Court of Claims of only the method of calculation-classified by the court as a question of law-the Roscoe-Ajax court found them not to be part of the same dispute. 499 F.2d at 649. See note 57 supra. Even though the court reached the correct result, it did so in a rather cumbersome manner. Rather than applying the dispute standard, it should have immediately stated that questions of law are explicitly prohibited from being given finality under the Wunderlich Act, and since the contractor only sought review of a question of law, the government should not be able to counterclaim [Vol. 1975:457 
